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DEC 1 0 20p3
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
David W. Rogers SE“S‘TNE

Friends of Duve Rogers and
Christian Winthrop, in his ofliciat capacity

et Nl N Nt il Nt il Nl it Nt st NtV

as Treasurer MUR 5572
Rogers {or Congress n/k/a Specii)
Operutions Fund
and Christian Winthrop, in his official
capacity as Treasurer.
GENERAL COUNSEL'S REPORT #2
L ACTIONS RECOMMENDED B

Find probuble cause to beheve that David W. Rogers, Friends of Dave Rogers and-
Chrislian Winthrop, in his official capacily as Treasurer (“FODR™), and Rogers for Con;u';:ss
n/k/a Special Operations Fund and Christian Winthrop, in his official capacity as ‘['reasurer
("RFC™), (referred to collectively hereinafter as “Respondents™) violated 2 U.S.C. § 43%aand 1!

C.ER. § 113.1, and approve the attached proposed conciliation agreement.

Il. BACKGROUND

The Commission previously found reason to believe thal Respondents violuled 2 U.S.C.
§ 439 and 11 C,F.R. § 113.1. The basis for Lhese findings was information thut David Rogers
und his 2002 campaign committce. FODR. and his 2004 campaign commitiee, RFC, violated
2 U.S.C. § 439 when Rogers convened campaign contributions o his personsl use by taking the
proceeds from the sale of cun.trihutor mailing lists developed with committee funds and using

that jnoney for personal cxpenses. See Factual and Legal Analysis in MUR 5572.
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The results of the ensuing investigation are fully set forth in the General Counsel's Briefs
(“GC Brief(s)") issued 1o David W. Rogers, FODR, and REC, which are incorporated herein hy
refcrence. In sum, FODR and RFC spent over $200.000 of campaign conlributions to develop a
valuable mailing hsi, which Rogers (with the committee’s consent) then sold to a mailing
vendor, with Rogers retaining $56,000 in proceeds for his personal use. See GC Brief al
Allachment | (schedule of payments) and Attachment 3 (sules agrecment). Neither FODR nor
RFC received any proceeds from the sale of the mailing lis.

Respondents do nol dispute the facts as to the committee’s significant disburscments to
develop the mailing list, the sale of the list to a mailing list vendor for $56.000, or tha( Rogers
retaincd the entire proceeds from the sale for his own personal use. See Response Brief filed
Feb. 5, 2008 (“Response Brief").

Instead, Respondents argue that a 2001 Memorandum of Understanding (*MOU™)
between the cundidate and FODR granted Rogers co-ownership of the campaign donor list and
all names generated as a resule of direct mail salicitabon. The MOU, which is attached to the GC
Bricf, stalcs that Rogers is being granted co-owncrship in ihe list as compensation for his
personal contribution lo the creation of the list, as well as for the use of his name, signature and
life story in committee fundraising letters. See Response Briel at 3-6. Ser also GC Brief at
Atuachment 2. Respondents assert that the MOU represents an cxchunge of fair market value
because ancedolal evidence suggests that there is a well-cstublished commercial practice by
which candidates and officeholders lend their names and/or likenesses 10 groups for political
mailings in return for some right 10 use the resulting list of numes. See Response Brief ar 4-5.

Respondents also mainrain that the Commission's decision to abandon a 2003 ruiemaking

on the regulation of mailing lists left the regulated community withoul notice as Lo the precise
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standards that would be applied to mailing list transactions, and that the absence of such
guidance is a reason not to pursue this enforcement action. /d. at 2.

On Scpiember 24, 2008, the Commission held a Probable Causc hearing (“PCTB
hearing™) pursuant to 72 Fed. Reg. 64919 (Nov. 19, 2007), at which Respondents’ counsel
presented arguments and responded (o questioning as to the positions in the Responsc Bricl. See
PCTB hearing transeripl.

Based on our consideration of the GC Brief, the Response Brief, and PCTB heunng
testimony, we recommend thal the Commission find probable cause 10 believe that Respondents
violaled 2 U.S.C. §439aand 11 C.F.R § L13.], and approve the uttached proposed conciliation

agreement.

IlII. LEGAL ANALYSIS
Under 2 U.S.C. § 439a(bX 1) of the Federal Election Campaign Act of 1971, as amended,

(“the Act”™), a “contribution accepted by a candidate . . . shall not be converted by any person to
personul use.” Commission regulations, however, statc that “the transler of a campaign
commillee assel is nol personal use so long as the transfer is for fair market value.” 11 C.INR. §
H3.1{gX3). Thus, the central isgue in this matter is whether, in connection with the execution
of the MOU, Rogers provided FODR and DRC with valuable consideration that would represent
a far market value exchange for co-ownership of the committee’s mailing lisl. 2 U.S.C. § 439a.
The Commission has previously addressed whit constitutes a fair exchange for the use of
an organization’s mailing list. In Advisory Opinion 198146 (Dellums 1), the Commission
concluded that “if the exchange of names on a contributor list is an exchange of names of equal

‘value’ according to accepted industry practice, the cxchange would be considered full
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consideration for services rendercd.” The Commission hkewise found permissible the exchange
of names For future use of a corresponding number of names from another commillee. See id. at
2. See ulso Advisory Opinion 1982-4] (Dellums IT) (a campaign commiltee could sell a mailing
hst so long us the commitice charged the “usual and normal™ rate for the list).

As nuted in the GC Brief, the committee mailing list contained over 20,000 names, and
was sold For $56.000. See¢ GC Bref at 7. FODR and DRC had devcloped the mailing list, which
included an original list of S00 to 1,000 numes provided by Rogers through viarious means,
largely by purchasing or renting vanous other donor lists at a cost of approximately $211,648.20.
See Rogers Dep. Tr. al 40-43. Specifically, FODR spenl $173,306.34 for “lists” and “lisl
services.” and RFC spent $38,341.86 for “lisL acquisition™ und “mailing list.”' See GC Brief ut4
n.7. While thc amount spent to develop the list 13 not necessarily equivalent to its fair market
value al the lime il was converted by Rogers. such custs arc cvidence of the committees’
invesrment in making the final list of more than 20,000 names. which was subsiantiully more
valuable than Lhe initial list of 500 to 1.000 names that Rogers provided.

As set forth below, Respondents have not established that Rogers provided the
commiltces with any valuablc consideration in exchange for his purported co-ownership in the
muiling list. Further, Respondents do not reconcile Rogers's purported co-ownership of the list
punsuant 10 the MOU with the salcs agreement that claimed to convey solc ownership in the list
to a mailing list vendor. See GC Brief ut Attachment 3. Thus, even assuming arguendo that
Rogers had a co-ownership right to the mailing list under the MOU, a co-ownership interest also

remained with the commillees. Accordingly, Rogers’s sale of the list for $56,000, and retention

Y Fhe amounts cited abuve do o icfude expenditures made for “divect masl,” “direct mail creatives.” “direvt mail
production.” *direct minl vaging.” “direct mail pnnting.” *mail.” or “masd servwces.™ With all ol those categories
included, FODR and DRC «pent over $1.3 million on dhrect mal expenses.
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ot 100% of the procceds, with no payment (o the committees, constitutes a prohibited personal
use of o commitlee asset developed with campaign contributions. 2 U.S.C. § 439a.

A. FODR and DRC v Had the Right to Rogers’s Name

As a preliminary matter, the Act requires candidates for Federul office (o designate in
writing a political commitree to serve as its principal campaign committee. 2 U.S.C. § 432(eX});
11 C.E.R. § 102.13. The Act further requires that “*[t]he name of each authorized committee
shall include the name of the candidate who authonized such commirttec . .. 2 US.C. §
432(eX4): 1t C.F.R. § 102.14. Thus, the Act and the Commission’s implementing regulations
cffectively require that an authorized committee use the candidate’s name in its statement of
orgamization, on all disclosure reports filed by the commiltee, and in any communicution that
requires the identificiuion of the commiltee. See 2 U.S.C. §§ 433, 434 and 44 1d.

By designating FODR and DRC as his principal campaign committces, Rogers already
had granted them an unresiricted right to use his namc for the purposc of the congressional
election campaign. Further, as Respondents conceded il the PCTB Hearing, campaign
commitices also are inherently authorized to use the candidate’s life story in order to clect him 1o
Congress. See PCTB Hearing Tr. at 17. Thus, because FODR and DRC already had the right to
use Rogers's name and lile story, the MOU scemingly provided no valuablc consideration when
it anlhorszed their use of Rogers’s namc. signature, and life story.

The fact that FODR and DRC already had the right to Rogers’s name and signature also
distinguishes this matter from the mailing list transactions cited by the Response Bref and raised
at the probable cause hearing. Respondents relied in particular upon the evidence of indusiry
practice presented to the Commission in MURS 4382/4401 (Dole for President), where Senator

Dole had exchanged s signature on a fundraising letter for an indcpendent group. not under
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Senaltor Dole’s control, in return for limited use of the namcs gencrated in response (o that letter.
The evidence in that matter established that a group independent of Senutor Dole was willing o
exchange a limired usc ol its mailing list for valuable consideration that it did not already have,
the nght 10 use Senator Dale’s name. The Commission's recognition of this industry practice
regarding mailing list cxchanges is nccessurily hmited to groups other than principal campaign
commilices (which already have the right being conferred in the Dole matter).

Respondents also argue, without suppon, that the use of Rogers’s name and life slory
conslituted valuable consideration because of the potential lost value his name and life story
could suffer following the campaign. See PCTB Hearing Tr. at 20-21. Respondents argued (hat
a candidate might want to restrict how parts of their e story could be used by n campaign
commitiee. Accordingly, Respondenls maintained that some consideration was due (o
compensite Rogers for any possible devalualion lo his lifc story in conncction with the
campaign. See id. at 17-21. Although Respondents suggesied that the commitiees had not
utilized Rogers’s entirc life slory, they provided no explunation ol any specific limits placed on
the committce by the candidate. Moreover, Respondents never provided any evidence o
demonstrate thal the right 10 use Rogers's name and life story cither had any actual market value
prior (0 the congressional campaigns, or that the value of his name and life story had suffered
any loss in market vatue as a result of the congressional campaigns.

B. There Was No Exchange of Fair Market Value

Even assuming, argreende, that the Act and implementing regulations did not already
authurize the committee 1o use Rogers's name and life story, Respondents unpersuasivcly argue
that (1) the MOU represents a borgnined-for exchange at fuir market value, and (2) the terms of

thc MOU ace similar 10 mailing list transactions reported in the press and brought to the
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Commission’s attention in two prior enforcement malters. Respondents’ position that the MOU
granted Rogers co-ownership of the list and names generated from subsequent solicitations

remains unpersuasive because there was no bargained-for exchange and the transactions cited as

precedent were significantly different from the MOU in this matter,

l. There was no Arm’s-Length Negotiation for the

MOU Resulling in g Burgained-for Exchange

The Commission hus consistently evaluated the permissibility of a trunsfer based on
whether the arringement can be considered a “bargained-for exchange of equal value” and where
the purty reeeiving i mailing list has paid the “usual and norma) charge™ for the list. A “usual
and normal charge™ is determined by “accepted industry pructice,” AO 1981-46, or by “the price
of those goods in the market from which they ordinarily would have been purchased al the time
of the contribution.” AO 1981-53 (Frazier). The concept of “usual und normal charge™
considers both “{t}he price that a seller is willing to accept and a buyer is willing lo pay on the
open market ind in an arm's-length transaction.” BLACK'S LAW DICTIONARY 13549 (7" ed.
1999) (emphasis addecd).

Rogers. as the candidate, had the power both o give dircclion o and fire the FODR
treasurer, who Rogers claims negotiated the MOU on behalf of RIFC, See PCTB Heuring Tr. al
16. Thus. Rugers was effectively on both sides of the purported transaction between himself and
FODR. so there was no arm's-length transaciion that resulted in a barguined-for exchange. Se¢e
GC Brief a1 7-10 and PCTB Hearing Tr. at 15-16, 30.

The committec treasurer's continucd cmployment was dependent on Rogers’s discretion.
See PCTB Heuring Tr. at 15-16. This transuction 1s distinguishable from one in which a

cundiclute lends his nume to a party committec, multicundidate committee, or independent
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organization not under the candidate’s control, See i¢f. at 28-30. Accordingly, the MOU doey
not represent a bargained-for agreement between independent parties in an arm's-length
transaction,

2. The Lists Lacked Equal Valye

Respondents argue that candidates ofien cxchange their signatures for generated nanics
on a mailing list. See Response Brief at 4 n.5 (discussing AQs 1981-46 and 1982-41). While the
AOs establish that the Commission has approved 1he exchange of lists of equal value and mulii-
party exchanges of lists with roughly equal number of names, there was no similar exchange in
this matter. Moreover, Respondents® argument as to the industry standard for fair market
exchange is undercul by the fact that rathcr than obtaining a limiled use of the mailing list. as
was the case in the Dole maiter, Rogers purports 10 have obtained co-ownership of the entire list
in return for granting the committees a right which they already had.

Other than Rogers's name and life story, which are discussed above, the only
consideration provided was Rogers's inilial mailing Jisl of approximalely 500 to 1,000 names.
GC Bricf at 3; Rogers Dep. Tr. at 32-33. This list consisted of personal contacts from Rhode
Istand, the Navy, his college fratemity, and friends of his parents. Rogers Dep. Tr. at 32-33.
Rogers did not spend any funds to develop the list, nor did he ¢laim or record any ownership
intercst in the initial hst provided to the committee. /d. The Commiltees also did not disclose
the receipt of this initial list as an in-kind contribution from Rogers, which would have been
required if the initial list had market value of $200 or more. 11 C.F.R. § 104.13(b). Indeed, at
the PCTB Hearing. Respondents stated they had no posilion or estimate as to the purposted value
of this inutial hist and acknowledged that there was a definile distinction belween any value thal

could be ascribed to the initial hst and the markel value of the (inal commiuee list of over 20,000



oo}
u

c
Ny
o]

&
o
™l

(3]

10
11
12
13
14
15
16
17
I8
19
20

2]
22

MUR 5572
General Counscl’s Repit #2
Page Yol 12

names that was sold Lo a list vendor. PCTB Hearing Tr. a1 63. Thus, Respondents concede that
the initial list did not constitute consideration of value equal to the final list for which Rogers
eventuaily received $56,000.

Respondents also seek to justify the MOU by citing Lo one of several Staiements of
Reusons (“SOR™) in MUR 5181 (Ashcroft 2000), a matter in which the Commission split 3-to-3
on the permissibility of certain mailing list transactions. Although Respondents cite to an SOR
that found the mailing lisi exchange between a candidate and a leadership PAC uader his
cffective control to be permissible, an equal number of Commissioners signed an SOR raising
concern about that arrangement that did not appear to be an arm's-length transaction. See MUR
S181: Surement of Reasons of Chair Wemntraub and Commussioners Thomas and McDonald at
6-7. The facts of the Rogers transaction are materially different than the facts present in MUR
5181. First, the leadcrship PAC did not have the same lcgal claim to the candidate’s name as a
principal campaign committee. Second, unlike the candidate-supplied original list in this case,
the original mailing list thal Asherofi supplied Lo his lcadership PAC appears (o have been of far
greater size and value than the original list of 500 to 1,000 names in this maller. Further,
Ashcioft’s signature as a former govermor, sitting U.S. Senator, and bona fide presidential
conlender may have had a value substantially greater than the signature of the lesser-known

congressional challenger in this matter.

C. Respondents’ Reliance on the Commission’s
2003 Mailing List Rulemaking is Flawed

Respondents maintain thit the Commission’s decision not to promulgate a final
regulation duning a 2003 rulemaking on mailing list issues left the regulated community without

proper nnhice of the rules governing those transactions. Response Bricf al 2-3; PCTB Hearing
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Tr. at 4. The Commission’s September 4, 2003, Notice of Proposed Rulemaking included
proposals such as an express ban on the conversion of a muiling list to personal use and
codification ol the requirement that mailing hst rentals and sales be conducted at the “usual and
normal charge.” See 68 Fed. Reg. 52,531, 52,532 (Sept. 4, 2003).

Respondents argue that the Commission’s decision not to promulgate a rule left them
withoul the guidance required to comply with the law. PCTB Heanng Tr. at 8. This argument is
Mawed. Respondents signed the MOU in 2001 and began to take payments in 2003, before the
Commission’s Notice of Proposed Rulemaking to address mailing lists of political commillees.
Acvcordingly, the Commission’s decision nol to promulgale a rule had no effect on their actions.

The ubscnce of regulation does not preclude the Commission from adjudicaling matiers
that involve mailing lists on a case-by-case approach. See Shays v. Federal Election Com'n, 511
F. Supp. 2d 19, 29-3{ (D.D.C. 2007) (allowing the FEC to use a case-by-case approich 1o
deicrmine when a section 527 political orgunization is a political committee under the Act). In
clusing the rulemaking after receiving public coinments, the Commission noted that the
regulated community did not perceive a need for a rulemaking and that Advisory Opinions
provided “clear enough guidance” on the issue. See Mailing Lists of Political Committees, 68
Fecd. Reg. 64,571 (Nov. 14, 2003) (terminating 1he rulemaking). Lastly, Respondents could have
sought an Advisory Opinion lo resolve any purported lack of certainty over granting co-
ownership in a mailing list.

D.  Conclusion

Accordingly, based on the GC Briefs, the Response Brief, and information derived from
the PCTB heuring, this Officc recommends that the Commeission find probable cause (o helicve

that Respondents violated 2 U.S.C. §43% and I CF.R. § }13.1.




ix]

c
N
nd

c
o

10
I
12

13

14
15

16
17

18

1v
20

22
23

MUR 5572

Guneral Counsel’s Repon #2

Page 110f 12
IV. PROPOSED CONCILIATION ACREEMENT
l
|
L I I
|
I
11
1 |
. |
| I ] |
I
| |
V. RECOMMENDATIONS
1. Find probable cause (o believe that David W. Rogers violated 2 U.S.C. § 439a and
11 CFR. § L13.1
2. Find probable cause to belicve that Friends of Dave Rogers and Christian Winthrop,
in his official capacity as Treasurer, violated 2 US.C. § 43%9aand 11 CE.R. § 113.1
3. Find probable cause to believe that Rogers for Congress n/k/a Speciul Operalions
Fund and Christian Winthrop, in his official capacity us Treasurer, violated 2 U.S.C.
$§43%aund 11 CER. § 113.1;
4, Approve Lhe altached proposed conciliation agreement; and
S. Approve the appropriate letters.
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